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UNITED STATES DISTRICT COURT
CENTRAL DISTRICT OF CALIFORNIA
WESTERN DIVISION |
PROCEEDING BEFORE SPECIAL MASTER

LABOR/COMMUNITY STRATEGY
CENTER, etal.,
Plaintiffs, CASE NO. CV 94-5936 TIH (MCx)

IN RE LOAD FACTOR COMPLIANCE

vs.

LOS ANGELES COUNTY
METROPOLITAN TRANSPORTATION -
AUTHORITY and JULIAN BURKE,

Defendants,

R L T L T T e e e

MEMORANDUM DECISION AND ORDER

L INTRODUCTION
The issue presented w the Special Master for resolution is fairly straightforward: what

steps are necessary to bring the MTA into compliance with the load factor requitements of the
Consent Decree? The resolution of this issue, however, is costly and complex. Under the
Consens Decree entered into by the parties and approved by the Court on October 29, 1996, the
MTA undertook to make significant service improvements to the bus system, inclﬁding
“reducing overcrowding by adding new service.” See Consent Decree at II;A (he:remaftcr
“Consent Decree™ or “Decrec”). 'f‘o accomplish this, the MTA. agreed w a five-year timetable

reducing the amount of overcrowding on buses as measured by a “load factor’”” — a specific ratio
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of bus passengers to bus seats. The achievement of this five-year goal was to be accomplished in

the following increments (“load factor target” or “LFT™):

December 31, 1997: 135
June 30, 2000: 1.25
June 30, 2002: ) 1.20

Thus, achicﬁhg the load factor of 1.35 would mean, inter alia, that during any 20-minute
weekday peak period in the peak direction of travel on cach bus line, the average number of
passengers standing would not exceed 15. '1‘9 meet the 1.25 load factor target, the average
number of passcngé.rs standing during any 20-minute weekday peak period would not exceed 11
a;1d to meet the final load factor target of 1.20, the average number of standing passengers during
any 20-minute peak period would not exceed 9 passengers. fd.

If the MTA. fails to meet the target load factors for all bus lines by the dates specified
above, the Consent Decree pravides that “MTA shall meet the target as soon as possible and
reallocate sufficient funds from other programs to meet the next lower load factor target as
scheduled” See Consent Decree at 1A .4 (“Failure to Meet Targets™). The Consent Decree
requires that the'M'I‘{A reprogram funds, which may include, but not be limited to, revenues from
Prdbositions A and C discretionary funds, to meet the load factor targets. Any dispute about
whether the targets are met oy, if they are not met, Whether sufficient funds have been
reprogrammed to meet the next target is to be reviewed by the Joint Working Group (“TWG™), -

established pursuant to Section I'V of the Consent Decree, and consisting of representatives of
the MTA é.ud the Plzintifis’ class. 1fthe JWG cannot resolve the matter, it will be referred to the
Special Master. See Consent Decree at ILA 4. "

" On September 9, 1998, after having received guidance from the Special Master
conceming the legal standards by which campliance is to be measured, the JWG agreed that the
MTA did nat meet the December 31, 1997 load factor target of 1.35 for 7S our of the 79
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monitored bus lines. These bus lines had been selected for monitoring pursuant to 2 plﬁn devised
by the JWG and previously reviewed by the Special Master.

Since September 9, 1998, the TWG has met on a number of occasions to exchange
information concerning the causes of the failure of the MTA to meet the load factor target and to
consider the remedies that would be appropriate to bring the MTA into compliance with the load
factor requirements of the Consenl Decree. Through this process, an enormous amount of
information and analysis has been generated whick is part of the Administrative Record in this
proceeding and provides the foundation for this decision. While the JWG was able to agree that
the MTA had not met the target load factors, the JWG was not able to agree on an appropriate
remedial plan, Therefore, each party prepared and presented to the Special Master 2 remedial
plan providing its analysis of the causes of the MTA’s failure to achieve the load factor targets
and the proposed actions necessary to address those causes.

While there are some areas of agreement, the remedial plans presented by the MTA and
the PlainGiff Class are far apart on 2 number of critical issues; Thus, pursuant to Section [V.A4
of the Consent Decree, it is incumbent wpon the Special Master to resolve the matter.

The specific task before the Special Master —and the purpose of this Memorandum
Decision and Order —is to determine what remedial steps the Decree requires to achieve
compliance with the 1.35 load factor target of December 31, 1997 “as soon as possible™ and “to
meet the next lower load factor target” of 1.25 by June 30, 2000. See Consent Decree at 11.AA4.

Tn r;:aching a decision, [ have reviewed tﬁe remedial plans submitted by the MTA .a.ud the
Bus Riders Union (“BRU™), the briefs, reply briefs, declarations and exhibits submitted by
counsel to the MTA and the BRU, and the Administrative and Supplemental Administrative
Record jointly submizied by the parties. Having considered all of thiese data and analysis, I have
adapted elements from each of the parties” plans in fashioning a “narrowly tailored” remedial |
plan that, in my best judgmenk, will meet the specific requirements of the Consent Decree. The
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specific ¢lements of this remmedial plan are set forth on pages §52-56 of this Memorandumn
Decision and Order. '

Pursuant to Section V.B of the Consent Decree, any matter xesolved by or referred 1o the
Special Master may be reviewed by the United States District Court, Central District of
Califarnia, Western Division, along with the recommendations of the Special Master, if any,
upon rotion by either of the parties. If either or both parties file such a motion, the entire
Administrative Record, including this Memorandura Decision and Order, will be submitted to

the Honorable Terrence J. Hatter.

IL. BACKGROQUND
In September 1994, the Commiunity Legal Strategy Center, together with the Bus Riders

Union, other community organizations and the named Plaintiffs (hereinafter “Plaintiffs” or °
“BRU™) brought a Jawsuit against the MTA on behalf of the class of predominantly minoxity,
transit-dependent bus riders in Los Angeles County seeking declaratory and injunctive relief
wnder, infer alia, the Fourteenth Amendmeat and Section 6 of the Civil Rights Act of 1964. The
Plaintiffs challenged the allegedly discriminatory and disparate impact of the MTA’s decisions to
h&mse bus farcs, cut bus passes and divert funds from the bus system, which serves 94% of the
wansit-dependent rid;m of Los Angeles Couanty, in order to finance and constructa subway and
light reil system. After many months of discovery and within a fow weeks of trial, the parties
agreed to settle the litigation and. a Consent Decree was approved by the Coutt on October 29, .
1996,

A. Major Componénts of the Congent Decree.
1. Fare Provisions.

The Consent Decfee cantains throe major components. First, the Decree provides for a

freeze on fares until November 1998, with an allowance for inflationary increases thereafler. See
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Consent Decree at I1l. In addition, the Decree retains the monthly and bi-weekly passes and
creates a new weekly pass set at $11.00. These provisions were implemented with relatively
little controversy and the ijecﬁvcs and benefits of the Consent Decxree in this area have beens for
the most part successfully achieved. Moreover, although the MTA has been authorized to
provide for an inflationary increase in the bus fares since November 1998, it has not done so and,

. apparently, has not initiated any of the formal steps required to do so.

2. Load Factor Reduction Program.

The second major component of the Consent Decree —a program for the reduction of bus
avercrowding as measured by load factor targets — has not fared so well. As stated above, the
Decree requires the MTA to provide for significant improvements in bus service, to be measured
by the achievement of specific load factor reduction targets over a five-year period. The MTA’s
failure 1o achieve the load factor targer established by the Decree is what necessitates the present
Decision. The pertinent history is as follows,

On May 1, 1998, the Plaintiffs filed & motion with the Special Master seeking fo
consohdatc the informal Stage I and formal Stage Il proceedings and proceed directly to a

' dctezmmauon of whether the MTA was in compliance with the Consent Decree and, if not, what
- remedy would be appropriate. The MTA opposed the motion, proposing infdmlal consultations,

On May 28, 1998, the Speclal Master lssued a Procedural Order granting the Plaintiffs’
mation to consolidate Stage Iand Stage II proceedings and requestmg that the parties clanfy the
outstanding issues to be resolved. In their written submissiotis to the Special Master and at a
June 24 status conference, it was apparent that the parties held substantially different views as to
how Section I of the Consent Decree should be interpreted and applicd, and that these
foundational conflicts needed o be resolved as a threshold matter before the issue of compliance
could be determined. Accordingly, the parties were dircetcci to brief the foundational legal
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question (and various related sub-jssues) concerning the proper standard by which to measure
compliance with Section I of the Consent Decree.

In jts brief, the MTA contended that compliance under the Decree should be measured by
a comparison of the MTA"s overall system-wide load factor compliance rate, perllime period,
with the industry-wide percentage of service interruptions. 1“. connection with this interpretative
proposal, the MTA arguea that the load factor should be computed using fixed, 20-minute
periods. Conversely, the Plaintiffs argued that the Consent Decree requires compliance to be
measured on each and every bus route, using a sliding window for “any 20 minute period.”

 Plaintiffs further argued that the MTA had breached the Consent Decree by failing to procure an
additional 102 buses, as required by Section I1.B. Op¢ning Brief of Plaintiffs and Plaintiff’s
Class (filed July 8,1998); MTA’s Brief Re Load Factor Compliance Standard (filed July 8,
1988).

The Special Master jssued 2 Memorandum Decision and Order on July 15, 1998,
rejecting the MTA’s system-wide interpretation of Section II of the Co;ase:nt Decree and, instc;d,
holding that Section II of the Dectee requires that the load factar targets be met on each and
every bus line, The Special Master adopted the MTA’s position on the “20-minute”™ measure and
also noted that there may be de minimis exceptions to requirements that the MTA meet the LFT
an cvery bus fine for every 20-minute period. Memorandum Decision and Order (filed July 15,
1998). _ | ‘

On August 14, 1998, the Plaintiffs moved for reconsideration of the Special Master’s
decision on the issues ;daﬁng to the 20-minute pedod, by-passed passengers, de minimis
exceptions, and the procurement of an additonal 102 buses. Plaintiff’'s Motion for
Reconsideration of the Special Master's Memorandum Decision, and Motion to Strike
Inadmissible Extinsic Evidence (filed Aug. 14, 1998). |

Upon complction of the bricfing, the Special Master issued an Order on August 25, 1998,
granting the Plaintiffs” motion in pact and denying the motion in part. Order Re Plaintfis’
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Mation for Reconsideration of the Special Master (dated July 15, 1998); Order Re Compliance
Standards (dated Aug. 25, 1998). The Special Master adopted the Plaintiffs’ definition of “any
non-overlapping sliding 20-minute period” as the proper measurement of compliance and
deferred consideration of de minimis exceptions until a later stage in the proceeding. On the
jssue of the additional 102 buses, the Special Master reaffirmed his earlier decision that Section
[LB of the Consent Decree did not mandate the immediate procurement of 102' additicnal new
buses by July 1997.! The Special Master deferred consideration of when the additional new
buses must be acquired until the remedial phase of the load factor compliance praceeding.

Having clarified the legal standards applicable to compliance under the Decree, the
Special Master directed the TWG to reconvene to determine whether the MTA was in compliaoce
with the ioad factor targets for cach bus line and, if not, to consider appropriate remedjes. On
September 8 and 9, 1998, the JWG found that the MTA was not in compliance with the 1.35
LET for 75 out of the 79 monitored MTA bus lines. Letter to Special Master from Habib F.
Balian (dated September 8, 1998); Letter to Special Master from Bric Mann (dated Sept. 9,
1998). ' |

‘While valuable information and analysis were developed and exchanged by the parties,
and although & number of discussions on proposed remedial actions were held, the JWG failed to
reach agreement on a remedial plan. Despite this impasse, the parties requested the opportunity
10 cstablish confidential procedures for the pu.rposc of developing and exchanging proposed
reraedial plans in the hope of facilitating settleent and agreement on areas of difference.

The proposed plans were exchanged on December 11, 1998 and discussed in an informal
conference held in Los Angeles on December 18, 1998. At the conclusion of the informal
discussions, the Plaintiffs indicated to the Special Master that there was nio prospect of reaching
an agreement on the remedial plan and requested additional discovery concerning the basis for

1 The MTA temporuzily satisfied this requircment by exteading the life of buses scheduled for replacernent
and used the replacement vehicles to add service, .
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the MTA’s proposed remedial plan. The Special Master approved the parties’ proposed
procedures for additional, limited discovery and granted their request for a postponement of a
briefing schedule on the merits. Procedural Order (dated Dec. 16, 1998). Briefing on the metits
of the proposed remedial plans was completed on February 13, 1999, and the issue of a remedial

plan was thus referred to the Special Master for decision.

3. Development of a Five-Year Plan.
The third major component of the Consent Decree involves the development of a five-

year plan, as set forth in Section 11.C.2, providing for additional bus and other transit services
designed to improve access to employment opportunities, health care facilities and educarional
centers for the transit-dependent. To this end, the Decree requires the MTA to implement, after
consultation with the JWG, a pilot project to demonstrate the feasibility of providing added »
service to achieve this objective. The TWG failed to reach agreement on a five-year plan by the
deadline of December 31, 1998. At the direction of the Special Master, the parties submitied
separate five-year plans on February 21, 1999. As the MTA notes in its Opening Brief,
compliance with this provision of the Consent Decree may require the MTA to acquire additional

buses to implement the five-year plan.

B.  Roleofithe Joint Working Group.

Atthe time the Conseat Decrec was apreed upon by the parties and approved by the
Court, it was impossiblé 10 fashion in great detail all of the specifie actions that would be
necessaty to achieve the goals, objectives and spiit of the Decree, Accordingly, the JWG,
consisting of representatives of both the MTA and the Plainﬁffs, was established for the purpose
of working together to fill in the details and realize the benefits of the Consent Decree -ﬁr the
transit-dependent population — a goal shared by the Plaintiffs and the MTA. The JWG has met
on many occasions and in many ways has been a thoughtful forum for the exchangé of
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information and ideas. Despite the controversies that have flared up, the JWG has developed a
cubstantial amount of valuable informarion that has been vsed to irnprove the quality of bus
service, _

It has been disappointing, however, that the TWG has not been able to resdlve many of
the major issues in dispute. This is unfortunate because it requires the Special Master to step in
and substitate his judgment for the expertise of the MTA staff, the BRU staff and their expert
consultants, who are very knowledgeable about the bus system and are capable of designing
solutions 1o pmblems arising under the Consent Decree. Nonetheless, all the MTA’s “horses”
and all the BRU"s “men™ (04 women) bave not been able to put together an agreed-upon
remedial plan, which was clearly the desired cowrse under the Consent Decree. Consequently,
the obligation to resolve these areas of conflict under the Decree is now thrust upon, at least in
.thc first instance, the Special Master.

If it has t=ken mofc dme than we all would have wished to get to this point, it is because |

* strongly believe that it is important that the JTWG be given every incentive and opportunity to

 resolve as many of the disputes es possible. Moreover, the datz and analyses that have resulted
from these deliberations have been a eritical part of the analytical foundation for a remedial plan
thar meets the Consent Decree’s requirernents. Most irapostantly, the parties have not merely
passed the time collecting and reviewing information; rathes, they have taken a number of
¢ritical and concrete steps to improve the MTA's capacify to adhere to the requirements of the
Consent Decree. For example, in January 1998, construction of the Eastside, Mid-_Cities and
Pasadena rail lines was suspended, thus conserving some transit capital and management
resotirces for bus improverents? In October, an accelerated bus procurement plan was

approved that commits the MTA o purchase 2095 buses at a cost of $8173 million and will

L4 stern Pcllmllat}-g%to«nmd that the lglA hag not atctuall;reallocatgcl! anz i:f these rcsgu:;_etg_; w0 Plgsipm\rc the bus
an o substnti urces fo the Pasadena Blue Line. Rep affe
B e s S (e P 16, 1999) CBRU Rep. Br."). Ly Beief for Plalaclls and the
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reduce the average age of the fleet to about six years within the next two and ope-half years.
Purchase orders have been executed for 538 new buses to be delivered before June 2000 and
plans have been approved to convert or repair 917 “unreliable™ alternate fuel buses by the end of
the year.

In sum, both parties have undertaken an extraordinary amount of work to develop the
analytical foundation for a remedial plan that addresses the causes of bus overcrowding.
Because the parties have failed to reach agreement, however, it is now incumbent upon the
Special Master to determine what specific steps are needed o achieve compliance with the
dictates of the Consent Decree.

11I.  POSITIONS OF THE PARTIES ON THE PROPOSED
LOAD FACTOR REMEDIAL PLANS ,

For the most part, the infonmation rdicd upon by the parties in the prepararion of their
remedial plans has been develoi:ed by the MTA and the BRU through the cooperative efforts of
the TWG. Thus, there exists a comman source of data that both partxes generally accept. Both
parties have undertaken a thoughtful analysis of these data and, wl;n_ile they agree on certain
points, they have reached widely different conclusions on the causes of, and remedies for, the -
MTA’s load factor noncompliance.

Siguificantly, both parties agree that appm:&ma:cly half of the incidents of load factor
exceedence are anvibutable to “igsing buses” — busés that are in the active flect and scheduled
for service, but are unable to provide service ona pa.rucular rm because they are not operable,
the driver is not available, or the bus experiences an in-service failure. The parties also agree
that most of the load factor cxceedcnée atiributable to missing buses is a result of the poox:
reliability of an aging Bus fleet and = fleet which fhias experienced substantial mechanic:al
difficulties with the use of alternative fuel vehicles. MTA"s Opening Brief Re Load Factor
Reduction Plan at S-6 (filed Feb. 8, 1999) (“MTA Br.”); Bus Riders Union Remedial Plan for

10
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Mecting Load Factor Requiremetits of Federal Consent Decree at 3-4 (filed Dec. 11, 1998)
(“BRU Remedial Plan™).

The parties disagree, however, on the other 50% of the causes of load factor exceedence.
The MTA believes that 29% of these LFT exceedences are attributable te poor schedule
adherence — the fact that a bus arrives early or late and therefore creates overcrowding situations
that a properly managed schedule would avoid. The MTA believes that the remaining 19% is
attributable to an insufficient nﬁmber of buses on the routes. The BRU, on the other hand,
believes that 50% to 60% of the causes of overcrowding is attributable to insufficient capacity
and that poor schedule adherence is negligible as a cause of overcrowding. Chart A provides a
comparison of the causes of overcrowding as analyzed by the MTA and Plaintiffs.

* Since the MTA and the Plaintiffs disagree about at least half the universe of load factor
exceedence, it is pethaps not surprising that they also differ considetably on the remedies thit are
needed to address these causes. Charts B and C provide a comparison of these proposed
remedies. The following subsections summarize the respective positions of the parties, which
are set forth more completely in their briefs and proposed plans.

A. The MTA"s Causal Analysis and Proposed Rexnedial Plan -

In order to determine the causes of its Joad factor eﬁcwcdenc:es, the MTA has undertaken
an analysis of paint check data compiled during 1998 on the 20 highest ridership bus lines and
reviewed historical reports on cancelled dadybus runs and service delays. MTA Br. at 3. The
MTA staff used these data to prepare spfeaﬂsheets deﬁiling each instance of overcrowding as a
basis for analysis of the primary cause of each instance of overcrowding. The MTA. conicluded
that of the 1,369 iostances of overcrowding observed in 1,424 point checks, missing tips

acoounted for more than one-half of &ll occurrences (51.7%). Id. at 5. Poor schedule adherence

’ Toained MIA and BRU personne] canduct “point checks™ b ting th £h
standing \Irh;l'l a bus arrives at a designatod bus stop. pe by ccfm ing the number of bus passeogers

11
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was found to be the primary cause of 29.1% of the observed overcrowding. Jd. Insufficient
capacity (i.e., not enough buses) was the primary cause of the remaining 19.2% of all instances
where the LFT was exceeded. Jd. The MTA’s remedial plan is designed 1o allocate yesources 1o

address these causes of overcrowding proportionately.

1.  Missed trips.

As noted gbove, the MTA attributes 51.7% of instances of overcrowding to “missed

ips.” Under the MTA’s analysis, “missed trips” include: (1) teips that were schednled but
missed because the bus wes not able to provide service for any number of reasong; (2) trips that
were missed due to the upavailability of an operator; and (3) trips that were missed due to an
incident occurring while the bus was in scrvice (6.8 “iﬁ service failure™). MTA Br. at 5-6. “In
service failures™ include mechanical breakdowns, accidents, passenger incidents, traffic delays,
and other events that ¢an cause a scheduled bus not 1 complete its assigned route.

The MTA points out that in its continued effort 1o improve air quality in Southemn
California — an issu¢ of enormous concem in the Los Angeles basin — it has acquired alterative
fuel buses that do not have the demonstrated record of re’liabil_ity that more traditonat diesel-
powered buses have developed over the .yems. Id. at 6. The MTA notes the following problems
with its alternate fuel buses that have substantially decreased the reliability of its peak fleet:

- {1) some 300 buses, most of them alcohol-ﬁ:cled, are not currently in use due to engme failure,
(2) 594 compressed natural gas (CNG) buses have exhibited substantial reliability problems, and
(3) due to the problems ¢ncountered with the reliabilicy of new alternate fuel buses, the MTA has
retained some 910 buses in the fleet that exceed the 12-year age for planned fetirement *Id. The
MIA’s plan addresses the first sub-category of missed trips, tixe unavailability of equipment, by
impraving the availability of buses through warranty defect corrections, engme replacements,

improved maintcnance, and the acquisidon of more moders, reliable equipment. The MTA.

12
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proposes the following specific steps to address the missed trips cause of laad factor exceedence

that is attributable to the lack of an operable bus. See Id a1 7-14.

(a) Accelerated replacement plan.

The MTA Board of Directors has recently adopted an actelerated bus procurement plan
to provide for 1,237 new buses over the next three fiscal years (through FY02). MTA Br.at7.
One-half of these buses will be delivered within the next 18 10 24 months. /d. The MTA’s
replacement schedule for fiscal year 1998 through fiscal year 2004 pmvidés_for the accelerated
procurement of 2,095 buses, which constitute 782 buses over and above what had initially been
planned for this period at the time the Consent Decree was approved, Id. at 8.% The additional
cost is almost $300 million. Id. This accelerated program is intended t¢ improve the condition of
MTA’s flect and thereby reduce the number of missed tips due to the lack of operable
equipmerit. Tt also is intended to reduce the number of missed trips due to service failures or bus

breakdowns.

®) | Conversion of ethanol buses.

The MTA contends that an additional cause of “missed trips” can be atributed tothe
extreme unreliability of the approximately 333 ethanol buses, which the MTA purchased
between 1989 and 1992. MTA Bt. at9. The MTA asseris-that, in the later years of operation,
aleohol engines have failed at an average of 30,000 miles cotnpared to 120,000 mites between
fatlures for comparable diesel engines. Id. To remedy these problcms, the MTA has begun to-

N Ja Decemiber 1998, MTA com leu:d 8 coum with Neoplan for the acqulsltmn of 100 ht ﬂnor CNG
buses, The delivery of ﬂ:se buses is E March 1999, I4 ac8. In October the MTA entered
itito a contract with New Fi er forthe noqu-smun of floar CNG buses. Id These buscs are expected to be

delivered starting in Jul M Id. In October 1998, the A enitered into 8 contract with NABI for the soquisition
of 215 low-floor CNG and delivery for these Buses is scheduled to begin in December 1999, I4 The
acquisition of these 538 buses, which are expected by June 2000, will decrease the av fe age of the MTA fleet
frons nine and onc-half years to approximately gix lac.:rs. Id, In addition, in Au the MTA purchased 20
;{Icw Flyer Ilolw—lf;gogr buases fra ‘RE‘r C/Vencam of Las Vegas. Id, at 10, These bu m were put into servics on

ovem
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convert the ethanol buses 1o diesel at the rate of 15 buses per month, and plans to complete the
conversion program by December, 1995. Jd. The MTA has found that the buses converted to

diescl so far have demonstrated significant improvement in their performance. Id.

()  Comection of warranty defectsin CNG buses.

According to the MTA’s analysis, comrection of warranty defects will also serve to
address the problem of “missed wips.” MTA Br. at 10. The CNG fleet of buses has experienced
fuel tank failures, bus fires, and problems with a variety of engine and fuel-system-related
components. Id. The MTA has worked with the mapufacturer to develop protection shields for
installation under the fuel tanks and heat wraps to protect the buses from catching on fire should
the exhaust system malfunction. Jd. The bus manufacturer is expected to complete retrofit work
on the buses to improi'e their reliability end performance. Id. )

(d)  Better of opexator availabili d hini

The MTA has found that the laék of an operator (bus driver) accounted for about 7% of
the missed frips accurring between January to August 1998. MTA Br. at 11, The MTA believes
that this problem is not caused by an insufficient oumber of operators, but by the need for better
mariagement of the available operators. Jd, To address these concerms, the MTA recommends
various managetient steps including ensuring that operators not take vacations at the same time
and that the right number of opcratots are aséigncd to each shift at c#ch diﬁsio_n. I.nsmd of
hiting more operatots, the MTA recommends varying the rate of hiting to match seasonal trends
in the need for operators. d. '

~

(€}  Reduction of in-service failures,

The MTA. has also concluded that accelerated teplment and improved relisbility of

alternate fiuel buses will reduce the numbet of missed trips caused by in-service failures. Id. at
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12. The MTA. proposes to test 2 “staged” buses program, increase maintenance stat‘ﬁng-, and
provide for additional training of maintenance personnel. MTA Br. at 12-13. Under the
“staged” busés program, up to ten buses will be stationed on call at five locations during peak
hours. Id. at 12. The MTArbelieVes that this will enable it to respond quickly to service
disruptions and to reduce the amount of time lost between the touble call, loss of service, and
replacement. The MTA plans to test and evaluate this program in 1999. /d. at 11.

In addition, since July 1998, the MTA has hired up to 53 additional mechanics, which has
resulied in improvements in the ratio of past-due, critical preventive maintenance program
repairs and an increase in the miles botween total road calls (“MBR”). /4. 2t13-14. The MIA
has set an objective to increase the MBR from 700 in July 1998, to 2000 by June 2000, Jd. at 14.
The MTA notes that the Cancellations and “Out Lates™ of buses were reduced to less than 1% by
Novembér 1998 compared with over 3-1/2% in August 1998, [4. According to the MTA, these
improvements are a direct result of increased emphasis on maittenance issues. The MTA
contends that it now has a sufficient number of mechanics to achieve these gén_a.ls- Id. The MTA

also plans to improve training for mechanics. id.

® Othet actions.

The MTA’s remedial plan includes other actions 1o reduce overcrowding. These include
training for bus opcrators to imprave consistency of actions and deployment of Operations
Supervisors at recurring problem sites. MTA B at 15. In addition, the MTA plans to procute
and install automated passenger counters (APCs) on 20% of the fleet to provide more reliable
tracking on overcrowding and will injtiate a pilot pro]ect to utilize TRS for vehicle wracking and
remote supervision, which will allow the MTA to provide faster i in-service control and 1o make
adjustments in real ime. Id.

15
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2. Schedule Adherence

The MTA’s causal analysis and remedial plan are premised on the assumption that proper
management of schedule adherence is crucial to the even distributon of passenger foads
throughout the day. In theory, 2 bus running early increases the likelihood that the next bus will
be forced to pick up 2 substantially greater load of passengers, and buses departing excessively
late also cause overcrowding. MTA Br.at 15, The MTA's analysis concludes that 29.1% of the
instances of overcrowding are due to poot schedule adherence by MTA opcrators.s Id. at16.

To improve schedule adherence, the MTA recomrmends several steps. First, the MTA
suggests the deployment of additional on-st;eet supervisors to force operators wha “run hot” (i.e,
run ahead of schedule) to adherce to the schedule’ Jd Second, the MTA intends to eﬁforcc nore
strictly its collective bargaining agreement by taking disciplinary action against operations
personnel for rule violations that impact on-time performance. Zd. The MTA also recommends
making use of automated passenger cbumgts and radio system monitoring techniques for better
identification of problem routes, runs and operators. Id. at 17. Finally, the MTA plans to
delegate additional responsibilities to the Transportation Division Dispatchers to enable the
redunced nﬁmher of Transit Operations Supervisors 10 focus an schedule adherence. Jd. et 18.
The MTA cites the successes of the San Diego and Minpeapolis transit systems as evidence that

on-site supervision can jmprove schedule adherence. Id. at 17-18.

3. Insufficient Schedulod Service
The MTA also concludes, based on its analysis, that 19.2% of the instaces of |

overcrowding are due to insufficient scheduled gervice. MTA Br. at 19. To address this

S MTA's d3m reveal that early arrivals wére found to cause 18% of such occurrences while excessive
lateness was the cause of the remaining 11%. /4. at16. :

¢ e "{.’;‘i gm:e has sested this agpr&ggl:;g a b week pelr_j:d;gtlﬂine a3 Whici;;iuns from dowmntown L:s .
Angeles, w the an2 Monicy, & tine as experion usnalfy high nirm
fustances of ov ble to pear schedule adclgéftndc. According t the M‘ER, theve was 5 31% de:c?mc

crcrowding,
in the number of load Facior violations, from 42% to 29%, as aresultof iné%roved schedule sdheronce during the
demonstrancn period. Id. &t 17 and Woodbury Deel. €9 16, 17, See alsq BRU Op. Br. 122-23; MTA Rp. Er. ats.

16
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problem, the MTA proposes to add 30 buses to the peak fleet. Jd. Moreover, to meet the load
factor targets of 1.25 by Junc 2000, the MTA proposes adding, no later than December 1999, 130
additional buses to the peak fleet (over and above the 30 buses mentioned above). Id. at 19-20,

In designing a remedy for this factor, the MTA has submitted ar analysis of the 20 most
overcrowded lines conducted by various MYA personnel responsible for designing bus schedules
(“Schedule Makers™). This analysis includes recommendations on how to address the specific
causes of overcrowding for each of the lines, utilizing various schedule adjustments such as
short-lining, adjusting headways, deadheading, interlining, and re-tielng. Id. at 20-21. The
analysis by the MTAs Schedule Makers also includes recommendations on how many
additional buses would be required to meet both the 1.35 and 125 load factor targets. Based on
the analysis of these Schedule Makers, the MTA. concluded that 160 additional buses would be
required to ensure compliance with the Decree. Id. at 46. ;

B,  BRU'sCasual Analysis and Remedial Plan

Taking into account both the MTA and the BRU point check data, the BRU has
conducted a violation by violation analysis of the peak hours, between January and September
1998, an the 75 lines that the MTA and the BRU agmed were in violation of the Consent Decree.
See Mapping of Load Factor Violations, Weekday AM. and PM. Rush Hours (75 Lines (dated
Dec. 11, 1998) (Administeative Record (“AR") Tab 59 (“BRU Apalysis™). In this analysis,
cvery violation was matched to its schedule to determiué if all the scheduled buses arrived, and,
if so, what time they artived and how many people were on the buses. From this analysis,
Plaintiffs concluded that there were two primary sources of load factor violations: (1) schcduled
buses not awrriving at all (40%-50%), and (2) not enough buses even when all the scheduled
service arrived (50%-60%). See BRU Remedial Plan at 3-4. The BRU anempted to code cvery
violation on every line a_ccordmg to these two primary causes. In conducting its mapping
analysis, the BRU relied on MTA and BRU data showing the full extent of the MTA’s his_torical

17
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noncompliance recorded from Yapuary 1, 1998 and then analyzed these data using the 20-minute-
sliding-window periods. In wiloring a remedial plan to cure the massive viclations, the BRU
addressed bath the violations caused by Tuissing buses and the violations caused by insufficient

capacity. Id.

1.  Remedies for Missing Bus Violations.

The BRU's plan to remedy the approximately 50% of load factor violations caused by
miissed trips aims to improve the reliability of the operating fleet through modemization and
engine replacement and by hiring additional operators and mechanics. The specific proposals
include requiring the MTA to:

« Purchase 333 pew CNG buses over and above the MTA's accelerated procurement
plan to provide for the replacement of alf buses over the federal 12-year/500,000-
nile refirement standard by the June 2000 loed factor target. |

e Replace engines in methanol/ethano] fleet.

« Complete CNG warranty program.

e Hire 112 operators to increase the aperator spare ratio o 1.20.

e Hire 64 mechanics to expand preventarive, critical and general maintenance.

« Expand maintenanse training and supervision. '

. Createlapand recumng defects analysis progran,

e Improve spare pans management.

e Improve managemert of emexgency service for bus accidents, advance notice of
special events, maffic management, and radio system. |

BRU Remedial Plan at 5-6. |

18

‘ . _
MAR @3 '99 e8:16 202 383 S414 + . PAGE.19



@3/88/99 19:59  NAACP LEGAL DEFENSE FUND + STRATEGY CENTER ND.128 P@
- 19

MAR-98-1939 11i-62 O'HELUENY & MYERS LLP DCi1 282 383 S414 P.28-62

2. Remedies for Ipsufficicnt Capacity.

The BRU's remedial plan addresses the serious problem of insufficient capacity by first
analyzing how many additional bus trips are needed to achieve the load factor targets for each
bus line. /d. at 6-8. The BRUs analysis concludes that additional service is ;equircd on 57 lines

. to meet the 1.35 and 1.25 LFTs. Id.at 6. To provide this level of service, the BRU recommends
the immiediate purchase of 348 additional buses (plus 70 spares) to meet the 1.35 tasget, and 157
additional buses (plus 31 spares) to meet the 125 target. Reducing this total of 606 buses by the
53 buses that MTA already has planned for expansion, the BRU recommiends that the MTA
expand its fleet by procuring 553 new CNG buses. Opening Brief for Plaintififs and the Plainuffs
Class at 33 (filed Feb. 8, 1999) (“BRU Br."). The BRU also recommends increasing the
Operator Availability Ratio (“OAR”) from 1.16 tc:u 1.20 and hiring .1 84 additional mechanics.
BRU Remedial Plan at 7, 5. .

Additionally, because the bus procurement process generally takes 18 months, the BRU's
plan would requite the MTA to lease immediately 348 new CNG buses to meet the 1.35 target
until the pmﬁased buses arrive. BRU Br. at 33.

Finally, Plaintiffs contend that Section ILB of the Consent Decree requires the MTA to
add jnfto service 102 additional buses (i.e., buses in addition to those already planned for
replacement purposes), Id. at 36.

3. Monitoring and Reporting.
The BRU points out that the MTA has reduced its poiat check/ride cheek staff from
approximately 60 to 29. BRU Remedial Plan at 7. The BRU recommends that the MTA
continue the frequency of checks at two times a month on theltop 20 Jines and increase the

frequency of point checks to two times a month on the rest of the 55 lines. Id.

19
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In addition, in order to monitar overcrowding more effectively, the BRU proposes that

the MTA prepar¢ a quarterly repost that tracks all remedial action, per line and system-wide,

in¢cluding: _
()  Cancelled and Jate runs totaled for each onth;
(t)  Equipment failures in-service listed by amouny, xeasan, bus series and line;
()  Missing operators summarized by reason per month;
(@)  Point check data matched to scheduled times and bus runs, with analysis
of every violation; and,
() A mapping of every load factor violation for each line over time,
Id. at 7-8.

IV. ANALYSIS OF ISSUES AND FINDINGS, ’

A.  Causes of Load Factor Violations.

1. Load Factor Data.

Under the Consent Decree, a violation occurs when the average load factor on any bus
line during any sliding 20-minute (non-overlapping) period during the peak morming or evening
rush hours exceeds the load factar target. See Order Re Plaintiffs® Motion for Reconsideration
(filed Aug. 25. 1998). The factthata partia.dar bus or several buses carry more than 15 standix}g

" passengers and thus exceed the 1.35 ceiling will not result in 2 violation unless the average load.
factor for a noo-overlapping 20-minute rolling period exceeds 1.35. E‘urtﬁmnorc. it is important
{0 keep in mind that the detenmination of load factor exceedence is based on MTA and BRU
point check data that monitored only a sample of the number of bus trips from November 1597
through September 1998. Consequently, the “violations™ are only representative of the rextent of
overcrowding. Nevertheless, the general cansistency of BRU and MTA data generally establish
the validity of the s;ampling size.

20
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- In the analysis supporting its remedial plan, the BRU relied upon incidents of exceedence
during the entire period from November 1997 through Seplember 1998 and utilized, properly,
the sliding 20-minute window. The BRU also provides the data for all 77 lines. See BRU
Analysis. The MTA, on the other hand, apparently conducted its analysis using a static 20-
minute window, limited the incidents of violation to more recent cccurrences, and focused on the
20 most heavily traveled fines. See MTA Br. at 20; see also Déposition of Frank Schroder at
79:17 - 80:6 (dated Jan. 13, 1999). Therefore, the data conceming linc by line violations relied
upon by the BRU in fashioning its remedial plan are more comptehenswe and useful in
analyzing the causes of load factor exceedence. This is not to say that the conclusions that ﬂ:e
BRU draws from its analysis of these data are always cortect. However, the BRU’s data provide
a mote comprehensive picture from which to determine line-by-line causes of load factor
violations and sexves as a basis for tailoring appml;ﬁate remedies to the problem of v

overcrowding.

2. Causes of Overcrowding.

The partics generally agree that about half of the incidents of overcrowding are
attributable to nussed trips resulting from the unavailability of a bus, the unavailabiiit)r of an
opegator or in-service failure, MTA Br. at 3-5; BRU Remedial Plan at 3-4; see also Declaration
of Dana Woodbu.ry 18 (dated Feb. 8, 1999) (“Woodbuxy Decl™).

They differ sharply on the ather half. The MTA found that 29% of ovcrcrowdmg W3S

“caused by poor schedule adherence and that only 19% was a result of insufficient capacity.

' MTA Br. at 5; Woodbury Deslaration §§ 8-9. The BRU, on the other hand, found that 50%-60%
of the load factor violations were caused by insufficient capacity and accorded negligit;le weight
1o poor schedule adherence as a cause of overérowdiug. BRU Remedial Plan at4.

The gap between the parties.on this issue, however, may not be as large as it seems. The

MTA acknowledges that improved management of schedule adherence cannot eliminate 29% of
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the load factor violations and that it is very difficult to reduce late arrivals through schedule
management alone. See, e.g., Woodbury Decl. 128 (schedule adherence can only remedy one
out of six violations). Moreover, the BRU does not deny that improvements in schedule
adherence, especially in combination with other factors such as added capacity; will reduce
instances of overcrowding. See Declaration of Thomas Rubin §42 (dated August 14, 1998)
(“Rubin Decl.”). .

As discussed more fully below, a combination of remedies, iucluding accelerated
replacemen, flect expansion and better schedule adherence, are necessary to meet the LEFTs.
While I believe that the MTA ove:rétates, and the BRU understates, the exteat of poor schedule
adherence as a cause of overcrowding, I do not believe that it is necessary 1o allocate a specific

cansal percentage to schedule adhercnce to design an interactive remedial plan.

B. Remedy for “Missing Buses™. |

The MTA and the BRU agree that raost of the violations attributable to missing buses can
be cured by substantially improving the reliability of the fleet. BRU Remedial Plan at 5; MTA
Br. at 7. They further agrec that the coﬁversion of the ethanol buses and warranty repair of the
'CNG buses are important to improved reliability. BRU Remedjal Plan st 5; MTA Br. at 9-10.
Finally, they agree that reliability can be enhanced by the retirement and replaoemcut of older,
less relisble diese] buses in the ﬂect BRU Remedlal Plan at 5; MTA Br at 7-8.

_ BRU bases its ptoposed remedy on the fact that under the M‘I‘A's accelerated
- procurement plan there will be 599 buses over the lz—yearlSOO 00-mile retirement Jitoit in June

2000, the date by whlch the 1.25 Joad factor target must be achxeved BRU Remedial Plan ats.
After the conversion of the ethanol/methanol fleet, the MTA will still havc 333 buses over the
12-year/500, OOO-mlle mark. Thus, the BRU proposes the immediste procurement of 333 buses
for delivery pnor ta June 2000, Id.
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It is beyond question that the MTA's active fleet has become older in recent years. The
size of the MTA bus fleet has steadily declined from FY93 through FY97 while, at the same
lime, the age of the fleet bas steadily increased during the same period. See Mundle &
Associates, Review of CACMTA s Bus Operating Plans at V-2 (dated Mar. 1998) (AR Tab 77).
The percentage of buses that exceeded. 12 years of age in June 1997 had increased 10 45%. Id. at
Exh V-5, Excluding the methanol buses from the age calculations (which have had significant
unreliability problems), the percentage of the fleet that exceeded 12 years in June 1997 was 52%.
I at Exh. V6. | o

Nor is there any dispute that the continued use of older buses has led to increasingly
frequent and expensive maintenance and has increased the number and sevetity of breakdowns.
As of July 27, 1997, the MTA had a total of 2,416 buses, of which 2,103 were in the active fleet

_ and only 1,666 were operational. Id. at V-2.7 According to MTA'’s statistics, there were 333 '
cancelled runs in FY94 compared to 7,093 in FY98. See MTA Cancelled and Late Runis Y93
Through FY98, AR Tab 84. In addition, therc were 3,681 late mns in FY94 compared to 15,079
in FY98. BRU Br. at 10.

To address the problems associated with a rapidly aging fleet, the MTA Board approved
an éccelerated bus replacement schedule in October 199’8. In his declarationr, Mr. John Drayton,
MTA’s Acting Ditector for Vehicle Aocquisition, Technical Support, Warranty and Reliability,

points out tha! as a result of this aec;eletated bus procurément plan, the MTA will be receiving
over 1,237 new buses over the next three fiscal years (thmugﬁ FY02). Declaration of Jobn
Drayton Y 4 (dated Feb. 8, 1999) (‘Drayton Decl.”). One half of these buses will be delivered
within the next 18-24 months. Jd 5. Atthe time the Conseut Decree was entered in October
1996, the MTA’s replacement schedule for Fiscal Year 1998 through Fiscal Year 2004 was
1,313 buses. As aresult of the accelmmd pmcmmcﬁt plan, ﬁe MTA'’s replacement schedule

T

" The total fiect included buses that were used by privace contractors and buses that were retired from
SCIYICE.
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will provide 2,095 buses aver the same period of time. This represents & procurement of 752
buses over and above what had initially been contemplated for this period, at an additional cost
of almost $300 million. Jd.

The BRU points out, however, that most of these replacement vehicles will not arrive by
June 2000 in time to meet the 1.25 LFT. BRU Br. at 19-20. In fact, under the accelerated plan,
there will actually be a decrease by 26 buses from the number of buses previ_ously scheduled to
arrive in this fiscal year (FY99) and & net increase of only 203 buses in FY99 and FY00, which
will be delivered by June 2000, Jd. Section Il of the Decree requires the Special Master to
desi;;n a remedy that will mect the 1.35 Joad factor target “as soon as possible™ and the 1.25
target by June 2000, The accelerated arrival of buses after June 2000 undoubtedly will prove
necessary 1 meet and maintain subsequent reduced load factor tatgets, but this is not a remedy
for the violations which have already ¢ecurred, )

Nevertheless, the MTA has set in motion a pumber of specific steps that will have a
measurable effect on meeting the June 2000 LFTs. MTA Br. at 7-10. First, the MTA currently
has contracts for the acquisition of 538 buscs, expected to be delivered by June 2000, which will
decrease the average age of the MTA fleex from 9-1/2 years to approximately 6 years. Id. st 8.
Second, the MTA will ooméleu: the conversion of 333 ethanol buses, which bave been extremely
unrclisble, into diesel buses by December 1999, Id. at 9. Third, the MTA will complete the
repair ofdefec:s‘p_msuam to warranty on 594 new CNG buscs by May 1999. Id. at 10. Finally,
the MTA. purchased 20 low ﬁoor buses from Las Vegas which were placed in service on
November 11, 1998 after cormective repairs were completed. Jd

It is evident that the !.VITA’s accelerated bus procurement program, approved by the
Board last October; is a critical step that is fully consistent with the objectives and spirit of the
Consent Decree. The evidence supports the conclusion that this accelerated program will -
improve the condition of the MTA's fleet by reducing the number of missed trips caused by the

lack of operable equipment and scrvice failures, | am persuaded that the combination of these
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new, convem;,d and repaired buses, which total 1,485, will substantially improve the reliability of
the fleet prior to the June 2000 load factor target. Moreover, the replacement program is
consistent with the practical reality of efficient procurement planning and bus deliveries. The
accelerated procurement schedule will stagger the delivery of buses. As Mr. Draytoﬁ points ourt,
it is impractical to replace a bus fleet all at once due to the physical constraints of receiving a
large number of buses all at one time as well as the problems that are created when an entire fleet
gets old and must be replaced at the same time. Drayton Decl. {4,

In my view, the BRU has underestimated the extent to which the eliminaton of many of
lﬁe most unreliable buses from the flect and their replacement with 1,485 new, converted and
repaired buses before June 2000 will substantially iraprove the i-eliability of the MTA’s active
bus fleet and therefore reduce significantly the number of incidents of overcrowding that are
attribintable to missing buses., Mdmovct, the evidence suggests that the MTA’s accelerated bus
procurement program will contribute to significant improvement in overall fleet reliability.
From FY98 through June 2000, the MTA plans 10 obtain 895 new buses, 240 more replacement
buses than scheduled under the previous plan. If executed on time, the average age of the fleet
will be reduced from 9.73 in FY99 to 7.66 by June 2000. 1998 Bus Procurement Plan and
Summary Age of Fleet at 2 (AR Tab 66). While a vchicle that has reached the 12-year/500,000-
mile threshold is eligible for replacement with federal assistance, it is not absolutely essential
that no bus be allowed to operate beyond this threshold. Indeed, some of the older buses in the
MTA'g flect have been mqré reliable than some of the newer alternative fuel vehicles. -

While the BRU"s goal of retixing all buses exceeding this threshold by June 2000 is
laudable, I am not persuaded that this further step is necessary to eliminate the load factor
viclations attributable 10 inoperable buses or in-service breakdowns. With the delivery of 437
replacement buses in PY00 — the highest annual level in the accelerated pian — the MTA should
be able to retire vehicles with a history of raechanical problems. Id, at 1. With opemﬁng spares,
the MTA should have a far more reliable fleet.
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For these reasons, 1 bave concluded that it is not necessary to direct the MTA to purchase
immediately the additional 333 new CNG buses to address the “missing bus” cause of load factor
exceedence. I find that the MTA’s engine conversion and watranty repair program, together
with the accelerared bus replacement plan, should be sufficient to remedy the violations caused
by inoperable buses. Since additional buses will be required to address the “insufficient
capacity" cause of load factor exceedence, s¢e Section IV_F below, there are fimits as to how
many new bﬁsa the MTA can procure and assimilate in one fiscal year, and, in my judgment,
the immediate need for additional capacity is more critical at this point in meefing the Lf“l"s.
However, should the MTA modify or scale back its accelerated bus replacement plan or fail 1o
make timely conversions or warranty repairs to alterrate fuel vehicles, additional measures may

be requited at that time.

cC. O vailability. _
The BRU also contends that the current operator assignment ratio (OAR) of 1.16 is

inadequate to ensure a cushion of reserve operators o cover for illness, military leave, court
duties, discipline and other events that prevent operators from being available to wark. Although
the MTA notes that the lack of operator availability accounted for 7% of the missed trips that
occurred between Januery and August 1998, it rejects the BRU’s proposal to solve this problem
by increasing the OAR from 1.16 to 1.20, which would require approximately 112 new bus
operators at an annual increased eost of $6 million. See Declaration of Gary Spivack ¥ 11-13
(“Spivack Decl™).? Instead, the MTA plans to improve the management of available operators
by ensuring that the right number is assigned to each shift, ooo:dinating vacations, and studying
how fo establish specific OAR levels for each division.” Id. § 12.

T - Thete scems 10 be an incontistency ia the MTA’s position with respect to operators, Mr. W states

it his declarsnofl d;sg "‘tlhc hiring of addéugual l:pcrgtnm w: | ensure that schedule mignmex}m are filled” &:l

Woodb . Joooh Mr. sck claims that hiri rators is “a simplisti i i
o0 nry E'VE. 2 “Spiva' : fivfc ms ng more operators is “a simplistic solution” and is

! 11 is difficult wo understand these types of i ements have not already been made given that the
load fact o L e e been in ploce sines Geiober of 1956, ) © glver
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In my view, the record does not justify 2 mandavory inctedse aof the OAR at this time.
Nonetheless, the MTA needs to take whatever steps are necessary to comply with the
requirements of the Decree by substantially eliminating the number of missed trips artributable to
operator unavailability. If this objective is nat achieved by the end of December 1999, through
the management reforms proposed in the MTA’s plan or by other appropriate steps taken by the
MTA, then it will be necessary to consider further action in this area. Under the new reporting
requirements set forth frifrer at V.8, the MTA is directed to report, on a quarterly basis, its

progress in meeting this objective.

D.  Other MTA Proposals to Address Reliability:

1 Staged Bus Project. The MTA also proposes 2 “staged” bus pilot project -
of up to ten buses (at an initial five locations) during peak hours on some of the most crowded
lines. MTA Br. at 12-13. The MTA states that this program will enable it to respond quickly 1o
service disruptions and mechanical malfunctions and to adjust headways to reduce
overcrowding. Id. at 12; This program will be in place during 1999 as a temporary program and
will be reevaluated before it is implemented further. Id at13.

Given the severity of the “missing bus” problem, the MTA is directed to proceed with the
implementation of this pilot project. While it is hoped that the results will be helpful in reducing
overcrowding, it is not possible to conclude at this time that this is a long-term solution to the
load factor exceedence problem under the Consent Decree. Thc;. MTA shall report on the results
of this pilot project in its Quarterly Repo:t to the Special Master.

2. Mechanics, The BRU has recommended, as part of its remedial plan, an
increase of the current mechanic workforce by approximately 184 new mechanics. BRU
Remedial Plan at 5. The MTA appases the plan,'ndting that the number of mcchaniés was
increased by 47 in July 1998, and was further increased by sp. mechanics during the recent mid--
year budget adjustment. MTA Br. at 13. The MTA also has set some specific goals and claims
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significant progress already in meeting them. For example, the MTA plans to increase mean
miles between total road calls (MBR) from 700 in July 1998 to 2,000 by June 2000 (and states it
has achieved an average of 1,047 miles in recent months.) Jd at 14,

The evidence presented in the Administrative Record does not necessitate a finding at
this time that the additional mechanics recomrmended by the BRU are neoessary. The MTA must
take all reasonable steps 1o ensure that it has in place an adequate workforce of mechanics to
meet the LFT's as required by the Consent Decree. However, it is up to the MTA to determine
specifically the number of mechanics that will be required for compliance and to include this
information, as well as the progress it is making in achieving its goals in this area., inits
Quarterly Reports.

3. Automation. The MTA includes in its remedial plan the procurement and
installation of APCs on 20% of the fleet. It also recommends a pilot project to utilize TRS for
vehicle tracking and remote supervision, thereby providing faster in-setvice cantrol aﬁd
adjustments. See Spivack Decl, {23; MTA Br, at 15. These appear to be useful actions which
may facilitate monitoring and compliance in a timely 20d cost-effective manner. The MTA is
directed 1o proceed with these steps as a component of the remedial plz;n 10 achieve compliance
with the load factor targets cstablished by the Consent Dectee. Id.

E.  Schedule Adherence. _
 The MTA attributes approximately 29% of the cause of load factor exceedence to fmled
schedule adherence, with approximately 63% of the scheduled adherence failures attributable to
the eacly anrival of buses. MTA Br. at S, lS.; Woodbuxy Decl. §15. The MTA is not suggesting
that 29% of the problem can be fixed through better management and on-street supérvisiqn of
schedule adherence. It is suggesting, however, that improvements in on-street supcrvision and
better enforcement of the collective bargaining agreement will result in a significant reduction of

the incidents of overcrowding. While Plaintiffs apparently attribute no quantifiable load factor
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improvement to better management of schedule adherence, they do recogmze that “all else equal,
maximizing schedule adherence will generally have a positive impact on reducing some overload
conditions.” Rubin Dec]. § 42. Nonetheless, the BRU asserts that the MTA significantly
overstates thg importance of schedule adherence to reduced load factors and compliance, BRU
Br. at 20-24.

1 have concluded that schedule adherence is a bit of a chicken-and-egg problem. It is as
much a result of overcrowding as a cause of overcrowding. If sufficient buses are not provided
on a foute, then it follows that additional time will be required for passengers to board and
deboard overcrowded buses, which will slow down travel speeds and cause the buses to fall
behind schedule. Therefore, late buses may be in pa:t a manifestation of insufficient capacity
and unmet demand.

Moreaver, there is arnple evidence to suggest that there are a number of additional
factors, clearly beyond the contol of effective management of scheduling adherence, which
contribute to the late arrival of buses. These include traffic éccidmts, street construction, crime
and police action incidents, passenger incidents such as illness, disabled vehicles, weather-
related delays, spiked increase in ridership demand due 1o special events and excessive traffic
congestion due to any number of factors. See, e.g., MTA Br. at 15, 19; Rubin Decl. 11 42-43.
On the other hand, there are remedial steps that are part of one or both of the bmposed remedial
plans that will bave a positive effect on schedule adberence. These include adding additional
capacity”to handle passe.nger demand, refining bus schedules to reduoe ovemro;.vding, improving
the reliability of buses to reduce in-service failures, and managmg aperator avaﬂabdzty titore
successfully.!® MTA Br. at 5-19; BRU Br. at 30-33. '

T have concluded that adding additional capacity, reﬁl:i.i.ng schedules, i:nproving bus
reliability, and better management of operator availability will work in conjuncuou w:th more

b Go balancr, howcvcr as the MTA comeda. it is not possible to- place very much confidence in the

climination of larc bus amrivals through morc efficient man:chcm of schedule adherence even en though it is
anticipated that 2s varicus other enmpouems of the remedial plan are unplemmtcd, schedule adherence will improve
and late bus aaivals will be reduced. .
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successful management of schedules to reduce load factor exceedence caused by poor schedule
adherence, I expect that some progress will be made in reducing early arrivals. However, I find
that mere efficient schedule adherence — without more — will not have a substantial impact on the
problem of late arrivals. T would also note that while the MTA has taken steps to improve field
supervision of schedule adherence, the renks of transit operations supervisors ("TOS™) have
been reduced from 385 in EY 1990 t0 only 186 today. MTA Br. at 18.1!

Therefore, I have given far less credence to schedule adherence as an effective remmedy
for load factor violations. Only in those instances where load ﬁa&ot exceedence appears to be
attributable to the early arrival of buses, pechaps on a so-called “hot run,” have I given some
weight to this componeat of the MTA's rcmedlal plan. 1have concluded that it is probable that
some load factor reduction ¢an be achieved by reducing the number of buses that arrive early
through better schedule adherenice management, and by implernenting plans to improve on-street
supervision of schedule adhsrence with particular emphasis on elimiqaﬁng carly amivals, if these
remedies are executed in conjunction with others, as cutlined in this Decision. Accordingly, the
MTA should proceed with all of the schedule adherence improvements outlined in its remedizl
plan.

Thé.MI_A’s opetations plann;ing staff initially analyzed the instances in which the 1.35 .
load factor target was exceeded by reviowing the numerous point checks conducted during 1998
on the 20 highest ridership bus lines. The MTA’s snalysis concluded that for 1,369 instances of
overcrowding observed duﬂng 1,424 point checks, insufficient capacity (ie., not ennugh;buses)

s The IMTA proposes to fefocus the efforts of the smaller TOS staff an street suparvision by hiriag edditlonal
ngns%;amion Dividon Dispatchers (TDD) to handle duties unrelated to on-street supervision ﬂ:‘:ﬂ are pt%cndy
being handled by TOS saff, thereby allowing the TOS staff o devoté their time to supervising ths lines and
providing instruction _andn'gmmg_ofoé:dmnts. The MTA indicares thatit is hiring retired T& staff to gagve as line
regulators oo an interim basis untl ade itional peryonncl can be hired and frajnad, the MTA has pot indicated
how ruany additional TOS personnel it planis (0 hire. The TOS staff formerly occupicd with other duties are now in
the ﬂa{ds and farm the basis of “Tiger Teams™ who Work in groups to monitor and patrol targeted lines. Spivack
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was found to be the primary cause of only 19.2% of all instances where the load factor tagets
were exceeded. MTA Br. a1 5. The MTA proposes to meet the 1.35 load factor target as soon as
possible by adding 30 buses to the peak fleet. According to the MTA, these 30 buses, which are

 ziready in the fleet, will reduce overcrowding to & de minimis level no later than June 1999, fd.
at 19. To meet the load factor target of 1.25 by June 30, 2000, the MTA proposesl adding 130
additional buses to alleviate instances of overcrowding due to insufficient scheduled service (66
buses in June 1999 and 64 buses in December 1999). 1d. at 19-20.

The determination that 130 additional buses are needed to achieve the 1.25 load factor
target was based on a detailed line-by-line analysis of service. The MTA claims that these
additional 130 buses will permit the MTA to reduce overcrowding 10 a de minirmis level
consistent with a 1.25 load factor target on or before the June 2000 deadline. Jd. at 20.

" The BRWU has also conducted its own line-by-line analysis of 75 bus lines to determine
the number of expansion trips required to meet the load factor mrget. Essentially, the BRU
calculated the number of expansion bus trips required by mapping insufficient capacity
violations to determine the time period over which additional smrioe. would have to be added.
An additional bus trip was added for every non-overlapping 20-minute period exhibiting at least
ome insufficient capacity violation. Bus trips were 2150 added for time periods sandwiched
W violation periods, or at the end of a range of violations. In some instances, the BRU -
caloulated the number of bus trips by-adjusting the “headways™ (time between buses) and taking

into account the “recycling” of buses. . Under this analysis, the BRU calculated that a total of 606
buses would be required to meet the load factor targets. Subtracting the 53 additional buses that
MTA already has scheduled to be purchased, the BRU has recommended an immediate purchase
of 553 buses. Declaration of Ted Robertson 23 (dated Feb. 8, 1999).

The MTA argues that the BRU’s bus acquisition plan is overstated because, #mong other
things: (1) additional buses on sclected bus lines in specific time periods are proposed, despite

the absence of a documented history of avercrowding within the specific time period,
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(2) edditional buses are proposed although no documented incidence of overcrowding has
occurred for many months; (3) there is no attempt to mitigate overcrowding resulting from poor
schedule adherence other than by adding more buses; (4) bus trips are converted into a number of
additional buses required by using a method that employs only on¢ of many available scheduling
techniques for eéonomizing the number of buses heeded to operate at a specified level of service;
and (5) the BRU estimates of the number of additional buses needed 1o achieve the 1.25 load
factor teduction target axe inflated because they are based on an unreasonably high estimate of
patrapage growth over the next 18 months. MTA Br. at 49.

As indicated in the line-by-line analysis below, I have taken info account some of these
criticisms and have adjusted the number of additional buses that would be required to mest the
load factor targets as recommended by the BRU. I am not persuaded, however, that only
recenty documented incidents of overcrowding should be taken into account. Failure to megt
the LFT on December 31, 1997 constitutes a “violation™ and the pattern of LFT exceedence has
conﬁnug:d throughout 1998. While substantial evidence of improvement may be taken into
accouat of certain lines, there also may bo scasonal va;iaﬁqns which are relevant. It therefore is
appropriate to consider violations that have occurred since January 1, 1998. _

The MTA. also maintains thax it can provide a more cost-¢ffective and efficient response
to the need toreduce overcrowding through sophisticated scheduling techniques, which its

highly-experienced Schedule Makers can undertake given their familiarity with the particular
chiaracteristics of the lines to which they are ':1_.~'>signedf2 The MTA believes that another common
practice, involving deadheading buses (buscs operating without passengers back to their starting
points, thereby making them available sooner for additional trips), is also an efficient and
effective response to overcrowding. Similarly, the MTA suggests that on some routes, where a
bus is no longer needéd on'one line, the same bus can be employed on a nearby line to meet

i Fof exampls, when demand is not consistently high over all sogments of w bus route, itis possible t
operate a higher level of seryice over busy portions of & foute and l’ﬁducgc‘?e\fcls of service over ek hcalvily °
patronized scgments. Additiona] buscs can opetata on the heavily patronized segments and then returu for a second
trip much sooner threugh 2 practice known as “short mm.™
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scheduled trip needs through a process called iaterlining. Pinally, the MTA argues fora m§re
elabarate techx.ﬁque, which involves repackaging the combination of trips that will be operated
by each bus assigned to & line (known as re-tieing service) and adjusting headways (the time
between buses). Declaration of Frank Schroder §y 5-7 (dated Feb. 8, 1999) (“Schroder Decl.):
MTA Br. at 21-22. The MTA believes that its use of all of these techniques will reduce the
number of additional buses that will be required to remedy lack of capacity. 7

In addiﬂon, the MTA states that it cannot adsimilate the 553 additional buses proposed by
the BRU because of the limited physical capacity of the MTA’s facilities ( e.g., room to park,
ability 1o fuel, facilities to maintain). The MTA contends that fts capacity is limited to an active
fleet of 2,354 buses (including spares) within the cuarent operating division structure. MTA Br.
a147. The MTA decided to close Division 12 (because of its cost-inefficient location) after the
Consent Decree was executed, but cven if this Division were reopened, it would apparently*
increase physical capacity by only 130 buses (including spares) to 2,484, at the additional anaual
cost of $2 million. Jd. The MTA states that it currently operates over 1,700 peak buses. Id. An
increase of 553 peak buses over the next 18 months would require it to have the ability to garage
and maintain an active fleet of 2,704 buses (1,700 plus 553 equals 2,253 plus 20% spares equals
2,704). Id. Since the MTA's available capacity at existing divisions will support an active ficet
of 2,354 buses, ihe excess 350 buses over the MTA's capacity is the equiiralént of one add_iﬁonal
‘operating division. Jd. Given the time required for funding, site location and acquisition,
environmental planning, design and construetion, the MTA contends that it would not be
possible to provide this additional capacity within the timeframe recommended by the BRU.
Declaration of Mi_chelle Caldwell 7 4-5 (dated Feb. 8, 1999) (“Caldwell Decl.™).

I do not find these ﬁrguments entirely persuasive. According to the Caldwell Deélamﬁ_on,
the MTA currently has same excess capacity 1o accommodate additional buses. If Division 12

were reopened, the amount of excess capacity would increase by about 130 buses. ¥t is also
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possible, as suggested by the BRU, that temporary arrangements could be made to accommodate
additional buses within existing facilities or at temporary locations. BRU Rep. Br. at 16-19. The
record does not show that, with carefnl and janovative planning, the MTA would be unable to
accommodate the additional buses called for in the remedial plan set forth below.

Having reviewed the Administrative and Supplemental Record, the Special Master finds
that a significant cause of the load factor violations is a bus fleet that is simply too stvall for the
ridership demands placed upon it. Se; Mundle & Associates, Review of LACMTA's Bus
Operating Plans at V-8 (March, 1998) (showing the substantial decrease in the MTA fleet of
total, active and operational buses over the last decade.) For example, on October 19, 1988 the
MTA had 2 tota! fleet of 2,957 buses, 2,554 active Suses, and 1,998 operational buses. On July
27, 1997, there were 2,416 total buses, 2,103 active buses, and 1,666 operational buses. Id. at V-
2. AR 77.P Given the evidence presented, an effective remedial plan must incorporate. an
increase in the size of the bus fleet. The Special Master"s specifio line-by-line findings are laid

out below.

L. Mesting the 1.35 Standard.
In-order to caleulatc how many additional buses are required for the MTA. to meet the

1.35 LFT, the Special Master began by reviewing the point check dara provided by the parties
and eontained in the Administrative and Supplemental Record. For each of the 75 lines found to
be out of compliance, the Special Master then determined the time range in the A.M. peak period
(6:00-9:00 A.M.) in which the “insufficient capacity™ violations occurred between Janudry and
September 1998. Violations in the afternoon peak and base periods werc also considered;

o As noted i the BRU brief, on otic day in July 1997, the MTA schedule roquired 1,743 buses to meet the
afteqoon peak, bat there were only 1,666 operwtional buses that afternoon, The MTA was short 77 buses. BRU Br,
at 9 (citing Mundle & Assaciates, Revicw of LACMTAs Bus Operating Plans at V-3 (March, 1998). See also Id. at
V-43 (Operational Buses Versus Peak Requirement).
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however the vast majority of violations attributable to insufficient capacity were in the morming
peak periods. Unlike the BRU plan, time periods reflecting ne violations that were sandwiched
berween violation periods, or found at the end of a range, wexe pot included. For each non-
overlapping time period reflecting at least one such violation, an extra bus wip was added.**

To illustrate, data maintained on Line 1 show insufficient capacity violations between
6:00 AM. and 6:20 A.M. and subsequc_n‘tly from 7:00 A.M. 10 8:20 AAM. Since there are
five (5) pon-overlapping periods containing such violations, five extra bus trips arc required. To
determine the number of additional buses needed to run the additional tips, the Special Master
considered the practice of “recycling” buses —i.e., one bus covering two expapsion trips by -
finishing the initial route, tuming around and servicing the route again. In the case of Line 1, for
example, the evidence contained in the record reveals that five buses are needed to cover the five
additional bus trips.

In conducting this line-by-line analysis, schedule adherence was considered, although |
imuch less credence was given to this factor. The Special Master reviewed the data avaifable in

" the Administrative and Supplemental Record te determine if schedule adherence could
' completely account for the violations in any given 20-minure time peried. If so, that peziod was
excluded from the calculation of the additional tips required to remedy that Jine.

Moreover, the Special Master did take into sccount the MTA's advanced scheduling
techniques such as deadheading, iﬁterlhﬁ.ng and retying. However, given the excessive number
of violations of the 1.35 LFT, which have continued duting the past year, the record simply does
not support the claims by the Schedule Makers that full compliance cag be achieved on many of
these lines by such scheduling techniques alone; Indeed, ﬁncq the MTA has known tﬁe
importance of meeting the LFT since October 1996, it must be assumed that many of these

w Time pariods containing multiple and recct violations coded as “unknown cause™ by the BRU — ie.,
violations color-coded black in the BRU's Mapping of Load Factor Violatiant (AR Tab 59) —were also Sgmetimes
included in this calculation because they reflect a patiem of overcrowding that is likely due in pait to insufficient
capacity, :

3s
MAR B8 '99 @8:22 202 383 S414 PAGE. 36

MAR 88 ‘99 86:22 282 383 Sai4 PARGE.37



@3-88-.95 11:38 NRACP LEGRL DEFENSE FUND » STRATEGY CENTER NO.13@ Poai

MAR-28-1999 11:@7 O'MELUENY & MYERS LLP DCL 282 383 5414 P.37.60

techniques have been used (without great success) over the past few years. With the improved
reliability of the fleet, it is expected that these techniques will be more effestive in the future.
Thus, the Special Master has taken into account the MTA's ability to employ such practices in
reducing the number of additional trips a.nd buses needed to remedy violations caused by
insufficient capacity. Por example, the Specml Master eliminated additional bus tps for pcnods
which showed no violations but were sandwiched betWeen time petiods with high concentrations
of violations. Therefore, the MTA should exercise it full discretion in scheduling existiné and
added capacity to meet the LFTs as efficiently as possible, utilizing these techniques wherever
possible; however, the MTA should be mindfid that the Decree would not permit significant
reductions, elimination, or reallocation of existing service to meet the load factor target. See
Memorandum Decision and Recommendation in r¢ Late Night and Owl Service Modifications at
4-5; 15 (dated February 29, 1998). \

Applying the methodologies described above, the Special Master finds that 332 buses -
should be added to the peak fleet (277 buses -+ 55 spares (20%)) in order to meet the existing
1.35 load factor target. This calculation is broken down, line-by-line, as follows:

(1) Linel

Line 1 has exhibited insufficicnt capacity violations between 6:00-6:20 A.M. and

7:00-8:20 AM. Based on the dara and evidence contzined in the Administrative and ‘
Supplemental Record, the Special Master hereby finds that five additional buses are needed to
bring this line into compliance with the 1.35 load factor target.

@ Lige2 |

Line 2 has exhibited insufficient capacity violations berween 6:00-7:40 AM. and

:00.9:00 AM. Based on the data and evidence contained in the Administrative and
Supplemental Record, the Special Master hemby finds that seven buses (servicing eight trips) are.
needed 10 bring this line into compliance with the 1.35 load factor target. '
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(3) Lines
Line 4 has exhibited insufficient capacity violations between 6:00-6:40 AM.,
7:00-7:40 AM. and 8:00-9:00 A.M. Based on the data and evideuce contained in the
Administrativé and Supplemental Record, the Special Master hereby finds that seven buses are
needed to bring this line into compliance with the 1,35 load factor target.

(4) Linel0.
Lice 10 has exhibited insufficient capacity violations between 6:20-7:00 A M. and
£:00-8:40 A.M. Based on the data and evidence contained in the Administrative and |

Supplemental Record, the Special Mastet hereby finds that three buses are needed to bring this

line into compliance with the 1.35 load factor target.

(S) Lineld
Line 14 has exhibited insufficient capacity violations between 6:20-9:00 A.M.

1

Based on the data and evidence contained in the Administrative end Supplemental Record, the
Special Master hereby finds that four buses (servicing eight wips) are needed to bring this line
into compliance with the 1.35 load factor target. |
(6) Lipsl6. | | o
Line 16 has exhibited insufficient capacity violations between 6:20-7:40 A.M.
Based on the data and evidence contained in the Administraﬁ\_rc and Supplcﬁ:éntal Record, fh_e
Special Master heteby finds that four buses are peeded to b-ring this line into compl'iancc with the
1.35 load factor target. |
(7) Linels.
Line 18 has exhibited insufficient capacity violations between 6:00-7:40 and 8:00-

£:40 AM. Based on the data and evidence containied in the Administrative and Supplemental
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Record, thc-Speoial Master hereby finds that seven buses are needed to bring this line into -
compliance with the 1.35 load factor target.
®  Lige20.

Line 20 has exhibited insufficient capacity violatons between. 6:00-7:20 and 7:40-
£:40 AM. Based on the data and evideoce contained in the Administrative and Supplemental
Record, the Special Master hereby finds that seven buses are needed to bring this line into
compliance with the 1.35 load factor taxget.

() Line26 |

Line 26 has exhibited insufficient capacity violatians primarily between 6:00-
8:00 A.M. Based on the data and evidence contained in the Administrative agd Supplemental
Record, the Special Master hereby finds that four buses are needed to bring this linc inta
compliancé with the 1.35 load factor target.

(10) Line28.

Line 28 has exhibited insufficient capacity violations between 6:20-8:20 A M.
Based on the data and evideace contained in the Administrative and Supplémenral Record, the
Special Master hereby finds that five buses (servicing six trips) aro needed to bring this line into
compliance with the 113.5' load factor target.

(11) Line30 - | | - !

Based on the Administrative and Supplémental Record, the Speoial Master hereby
finds that no buses are needed to remedy this line at this time. .

(12) Line33. |
Line 33 has exhibited insufficient capacity violations between 6:00-8:40 AM.

Based an the dara and evidence contained in the Administrative and Sul;plemental_ Record, the

- e e e m e e
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Special Master hereby finds that seven buses (servicing eight trips) are needed to bring this line
into compliance with the 1.35 load factor target.
(13) Lipe3s.

Line 38 has exbibited insufficient capacity violations between 6:00-8:40 A.M.
Based on the data and evidence contained in the Administrative and Supplemental Recard, the
Special Master hereby finds that eight buses are needed to bring this line into compliance with
the 1,35 load factor target.

(14)  Line40.

Line 40 has exhibited insufficient capaf:ity Violations between 6:00-6:20 A M.,
6:40-7:00 A M. and 7:40-9:00 A.M. Based ot the data and evidence contained in the
Administrative and Supplemental Record, the Special Master hereby finds that six buses are °
needed to bring this line into corupliance with the 1.35 load factor target.

(15) Lineds.

Line 45 has exhibited insufficient capacity violations between 6:20-8:00 A.M.
Based on the data and evidence contained in the Administrative and Supplemental Record, the
Special Master hereby finds that five buscs are needed to bring this line into compliance with the
1.35 load facfor target,

(16) LineS3.
| Line 53 has exhibited insufficient capacity violations between 6:20-7:20 &M. and
7:40-8:00 AM. Based on the data and evidence contained in thc Adminlistrative and |
Supplemental Record, the Special Master hereby finds that four buses are needed to bﬁng this

line info compliance with the 1.35 load factor target.

39



bl

IH— Y — Loy l11-v- U IELVENT & MYERS LAY AL LU AYS SF44 /l..r 41/
- b

(17) Line33.
Line 55 has exhibited insufficient capaciﬁ violations between 6:20-9:00 A M.
Based on the data and evidence contained in the Administrative and Supplemental Record, the
Special Master hereby finds that eight buses are needed to bring this line into compliance with
the 1.35 load factor target.
(18) Line60.
Line 60 has exhibited insufficient capacity violations between 6:00-8:20 A.M.
Based on the data and evidence contained in the Administative and Supplemental Record, the
Special Master hereby finds that seven buses are needed to bring this line into compliance _with
the 1.35 load factor target.
(19) Line66. !
Line 66 has exhibited insufficient capacity violations between 6:00-9:00 A-M.
Based on the data and cvidenge contained in the Adminiétrative and Supplemental Record, the
Special Master hereby finds that nine buses (servicing 10-12 trips) are needed 10 bring this line
into compliance with the 1.35 load factor target. |
(20) Line68.
Line 68 has exhibited insufficient capacity violations between 6:00-9:00 AM
Based on the data and evidence contamed in the Administrative and Supplemém‘al Record, the
Special Master hereby finds that nine buses are needed to bring this line into compliance with the
1.35 load factor target. |
1) Line70.
Line 70 has exhibited insufficient capacity violations between .7:00—9:00 AM.

Based on the data and evidence contained in the Administrative and Supplemental Record, the
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Special Master hereby finds that six buses are nceded to bring this line into compliance with the
1.3 load factor target.

(22) Line76.

Line 68 has exhibited insufficient capacity violations between 7:00-8:00 AM. and
8:20-9:00 AM. Based on the data and evidence contained in the Administative and
Supplemental Record, the Special Master hereby finds that five buses arc needed to bring this
line into compliance with the 1.35 load factor rargct. .

(23) Line78.
Line 78 has exhibited insufficient capagcity violations between 6:00-9:00 A.M.

Based on the data and evidence contained in the Administrative and Supplemental Record, the
Specjal Mastér hereby finds that nine buses are needed 10 bring this line info compliance with the
1.35 load factor farget.
(24) Line8].
Line 81 has exhibited insufficient capacity violations berween 6:00-6:20 A.M. and
6:40-8:40 A M. Based on the data and evidence contained in the Administrative and
" Supplemental Record; the Special Master hereby finds that seven buses are needed to bring this
Yine fnto compliance with the 1.35 load factor target. '
(25) Lipe90.
Line 90 has exhibited insufficient capacity violations between 6:20-7:40 AM.
Based on the data and evidence contained in the Administrative and Supplemental Rccord, thcr
© Special Master hereby finds that four buses are needed to bring this line into co_mpliandc with the

1.35 load factor target.
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(26) Line?94.

Based on the Administrative and Supplemental Record, the Special Master hereby

finds that no buses are needed to remedy this line at this time.
(27) Line 105.

Line 105 has ex.ﬁibited insufficient capac:it;r violations between 6:20-7:00 AM,,
7:20-7:40 A M. and 8:00-8:40 AM. Based on the data and eﬁdcnﬁe contained in the
Administrative and Supplemental Record, the Special Master hereby finds that four buses are
needed to bring this line into compliance with the 1.35 load factor target. .

(28) Line 108.

Line 108 has exhibited insufficient capacity violations between 6:00-7:40 A M.
and £:00-8:20 A M. Based on the data and evidence contained in the Administrative and
Supplemental Record, the Special Master hereby finds that six buses are needed to bring this line
into compliance with the 1.35 load factor target.

29) Linelio.

Line 110 has exhibited insufficient capacity violations between 6:40-7:00 AM.
Basc'd on the data and cvidence contained in the Administrative and Supplementl Record, the
Special Master hereby finds that one bus is needed to bring this line into compliance with the
1.35 load factor target.

GO Linellt

- Line 111 has exhibited in'sufﬁcieﬁt capacity violations between 6:40-7:20 AM
Based on the data and evidence contairied in the Administrative and Supplemental Record, the
Special Master hereby finds that one bus is needed to bring this line into compliance with the

1.35 Joad factor target.
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(31) Line 152,

Line 152 has exhibited jnsufficient capacity violations between 6:00-6:40 AM.
and 7:00-7:40 AM. Based on the data and evidence contained in the Adminjstrative and
Supplemental Record, the Special Master hereby finds that four buses are needed to bring this
line into compliance with the 1.35 load factor target.

(32) Linel6l.

Line 161 has exhibited insufficient capacity violations between 6:00-6:20 AM.,
6:40-7-00 A.M. and 7:40-8:40 AM. Based on the data and evidence contained in the
Adrainistrative and Supplemental Record, the Special Master hereby'ﬁnds that four buses
(servicing five trips) are needed to bring this line into compliance with the 1.35 load factor
tayger. ,

(33) Ligel63.

Line 163 has exhibited insufficient capacity violations between 6:20-7:20 A.M.
and 7:40-8:00 AM. Based on the data and evidence contained in the Administrative and
Supplemental Record, the Spesial Master hereby finds that four buses arc needed to bring this
line into compliance with, the 1.35 load factor target.

(34) Line16s.

Line 165 bas exhibited insufficient caéacity violations between 6:20-7:40 AM.
and substantial violations between 3:00 P.M.-6:00 P.M. Based on the data and evidence
coatained in the Administrative and Supplemental Record, the Special Master hereby finds that

nine buses are needed to bring this line into compliance with the 1.35 load factor target
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(35) Line 166.

Line 166 has exhibited insufficient capacity violations between 6:00-7:00 AM.
and substantial violations between 3:40-5:40 PM. Based on the data and evidence contained in
the Administrative and Supplemental Record, the Special Master hereby finds that four buses are
needed to bring this linc‘ into compliance with the 1.35 load factor target.

(36) Linel7S.

Based on the Admiristrative and Supplemental Record, the Special Master hereby

finds that ﬁo buses are needed ta remedy this line at this time.
| (37) Linc 180

Line 180 has cxtribited insufficient capacity violations between 6:00-6:20 A M.
and 6:40-8:20 AM. Based on the data and evidence contained in the Adminisrativeand
Supplemental Record, the Special Master hereby finds that six buses are needed to bring this line

‘into compliance with the 135 load factor target

(38) Lige 200.

Line 200 bas exhibited insufficient capacity violations between 6 :40-8:20 AM.
Based on the data and evideﬁoe contained in the Administrative and .Suppleme':r_lta.l Record, the
Special l;daster hereby finds that three buses are needed to bring this line into complizhce with
¢he 1.35 load factor target.
(39) Linc204.
The Administrative and Supplemental Record do not contain sufficient dara to

fashion a remedy for this line.
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(40) Line205.
Line 205 has exhibited insufficient capacity violations between 7:00-7:20 A.M
Based on the data and evidence contained in the Administrative and Supplemental Record, the
Special Master hereby finds that one bus is needed to bring this line into compliance with the
‘1.35 load factor target.
(41) Line2
Line 206 has exhibited insufficient capacity violations between 6:00-9:00 A.M.
Based on the data and evidence contained in the Administative and Supplemental Record, the
Special Master hereby finds thet nine buses ate needed to bring this line into-compliance with the
1.35 Joad factor target.
(42) Line207. - , | ‘ )
Line 207 has exhibited insufficient capacity violations between 6:20-9:00 A M.

Based on the dara and evidence contained in the Administrative and Supplemental Recoxd, the

Special Master hereby finds that cight bases are needed to bring this line into compliance with

the 1.35 load factor target.
(43) Line210.

Based onthe Adm1msl.tat1ve and Supplcmcntal Record, the Special Master hereby

finds that no busas are needed to remedy this line at this time.

(@4) Line212.
Lina 212 has exhibited insufficient capacity violations between 6:00;7:40 A.M
and 8:00-8:40 AM. Based on the data and evidence contained in the Administative end
Supplemental Record, the Special Master hcré.by finds that seven buses are needed to bring this

line into compliance with the 1.35 load factor target.
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(45) Linc230.
Line 230 has exhibited insufficient capacity viclations berween 7:00-7:40 A M.
Based on the data and evidence contained in the Administrative and Supplemental Record, the
Special Master hereby finds that two buses ace needed to bring this line into compliance with the
1.35 load factor target.

(46) Line232.

- Line 232 has exhibited insufficient capacity violations primarily between 6:00-
720 A.M. and 7:40-8:40 AM. Based on the data and evidence cu:-uained in the Administrative
and Supplemental Record, the Spcc-ial Master hereby finds that seven buses are needed to bring
this line into compliﬁnce with the 1.35 load factor target.
(47) Line23d. [
Line 234 has exhibited insufficient capacity violations between 6:20-7:00 A.M.,
7:20-7:40 A,M and 8:00-8:20 AM. Based on the data and evidence contained in the
Administrative and Supplemental Record, the Special Mastgr hereby finds that four buses are
needed 10 bring this line into compliance with the 1.35 load factor target.
(48) Line243 |
I..mc 243 has exhibited insufficient capacity violations between 6.00-8 00 A.M.
Based on the data and evidence contained in the Administrative and Supplememal Record, the
Special Master hereby finds. that five buses (servicing six wips) arc needed to I:rmg.ﬂns line into
compliance with the 1.35 load factor target.
. (49) Lipe23l.
Line 251 has exhibited insufficient capaqty violations between 6:40-9:00 AM.

and 3:00-5:40 P.M. Based on, the data and evidence contained in the Adn:umstratwe and
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Supplemental Record, the Special Master hereby finds that seven buses are needed to bring this
line into compliance with the 1.35 load factor target.
(50) Line 260. '

Line 260 has exhibited insufficient capacity violations between 6:00-8:40 A M.
and 3:20-5:40 PM. Based on the data and evidence contained in the Administrative and
Supplemerital Record, the Special Master hereby finds that cight buses arc needed to bring this
line into compliance with the 1.35 Joad factor target. |

(51) Line268. o

Line 5.68 has exhibited insufficient capacity violations between 6:40-7:00 A.M.
Based on the data and evidence contained in the Administative and Supplemental Record, the
Special Master hereby finds that one bus is needed to bring this line into compliance ﬁm fhe .
1.35 load factor target.

(52) Line 420,

Line 420 has exhibited insufficient capacity ﬁolations bctween 6:40-7:40 A.M..
and 8:00-8:40 A M. Based on the data and evidence contained in the Adminis&aﬁve and
Supplemental Record, the Special Master hereby finds that three buses are needed to bring this
liﬁe into compliance with éh_c- 1.35 load factor target. |

(53) Line424.

Linc 424 has exhibited insufficient capacity violations between 6:00-6:40 and
£:00-8:40 AM. Based on the data and evidence cc;ntained in thf.- Administratiwfé and N
Supplemental Record, the Special Master hereby finds that four buses are needed to bring this

line into compliance with the 1.35 load factor target.
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(54) Linc446.
Line 446 has exhibited insufficient capacity violations between 6:20-7:40 A M.

Based on the data and evidence contained in the Administrative and Supplemental Record, the
Special Master hereby finds that three buses are needed to bring this line into compliance with
the 1.35 load factor targeL.
(55) Lined84.
ine 484 has exhibited insufficient capacity violatons between 6:00-6:20 A.M.
and 7:00-7:20 A.M. Based on the data and evidence ct;ntaincd in the Administrative and
Supplemental Record, the Special Master hereby finds that two buses are needed to bring this
line into compliance with the 1.35 load factor target. | |
(56). Lines22. | .
Line 522 has exhibited insufficient capacity violations between 6:20-9:00 A M.
Based on the data and evidence contained in the Adminisaative and Supplmenmi Record, the
Special Master hereby finds that eight buses are needed to bring this line into complianee with
the 1.35 load factor target.
(ST)  LineS6L.
Line 561 has exhibited insuﬁdeni;.r capacity violaticns between 6:20-8:40 AM.
Based on the data and evidence contained in the Administrative and Supplementel Record, the
Special Mastcr hereby finds that five buses are needed to bring this line into compliance with the
 1.35 load factor target. |

2. Mccnn the ] 25 Standard.
To determipe the numbcr of addmonal buses that will be reqmted for the MTA to meet

the 1.25 LET in June 2000, both the MTA and the BRU have presented estimates of the expected
48
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ridership growth over the next two years. Based on 1998 staristics from the National Transit
Darabase Section 15 Report, the BRU prajects a two year growth rate of 12%: comprised of 2
4.8% ridership increase in 1998, a 4.8% increase in, 1999, plus a 1.5% per year increase due to
improved service. See BRU Remedial Plan, p. 6 . 13. The MTA; on the other hand, projects a
growth rate of 7.14% for the next 18 months based upon limited sampling. MTA Br. at 53.
Utilizing its growth estimate, the BRU s remedial plan calculates the projected ridership -
for eacﬁ line and determines the number of additional bus trips necessary to accommodate this
level of service. BRU Remedial Plan at €-7. Using this methodology, and based upon its
analysis that 348 additional buses are required to mect the 1.35 LFT, the BRU has concluded that
an additional 157 buses (plus 20% or 31 spares) should be added to the peak fleet to meet the
1.2S LFT. Id The MTA, however, estimates that only 130 addittona{ buses are needed to meet
the 1.25 LFT. MTA Remedial Planat V1-Vs, |
- Based on the evidence presented, the Special Master finds that 1‘2% is an appropriate
estimate of projected ridership growth for the next two years. Indeed, the MTA™s own Regional
Transit Alternatives Analysis (dated Nov. 9, 1998)(AR Tab 104) prajocts cumulative bus
ridership increases up to 25.1% from FY1998 to FY2000.- See Rubin Decl,, Exhs. 3, 6.
Using this 12% rultiplier, and applying the Special Master's line by line analysis, I find
| that 126 biises should be added 1o the fleet to meet the 1.25 LFT (over and abave those needed to
meet the 1.35 LFI).is Factoring MTA'’s standard spare ratio of 20%, a total of 151 buses will.‘be

required to meet this next target by June 2000,

B Since the Special Master's fine by line findings reveal that the BRU's 135 estimates were overstated by
appraximately 20% (due to its inclusion of buses foc periods where there were po viclations and its underreliance on
schedale adhercace and other scheduling techniques), | have discounted the BRU's 1.25 estimats of 157 buses by

‘ the same percentage.
49
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Tn sum, to remedy the load factor violations caused by “insufficient capacity” the MTA
would need ta;a add a toral of 430 new buses to the fleet (277 plus SS spares to meetthe [.35 LFT

and 126 plus 25 spares to meet the 1.25 LFT, minus 53 buses already scheduled by MTA for

purchase).

G. Provisional remedy during interim period while buses are ordered.

Because the achievement of the load factor target requires immediate improvements that
are only possible with additional capacity, and because the procurement of buses generally
requires an 18-month cycle, the BRU further purposes that the MTA immediately lease or
otherwise obuiti on & temporaty basis 348 CNG buses to operate until the new buses arrive.
BRU Br. at 33. The MTA contends that this would be impossible to implement as there are no
cuch traniit buses available in the market. MTA Br. at 47-49. Specifically, purchasing buses .
directly from U.S. manufacturers would involve 2n extensive contract negouation process and
the ooly manufacturers that may have currently available production ¢apacity do not have proven
low-floor CNG products. Jd. at48. The MTA has expléred international sources of buses, but
there are sigbiﬁéant reservations about bringing foreign buses into the MTA’s operating

epvironment due to maintedance constraints (e.g., all metric dimensions and fasteners),
-avmlabmty of equipment and trainiag of personnel to operate and maintain new foreign
eqmpme.nt. Furthetinore, no foreign eqmpmeﬂt manufacturer currently produces buses cemﬁed
t0 aperate in the U.S. nor are they likely to becanse of Buy America constraints. /d.; Drayton
Decl. | 14.

_ Taking into account these arguments, I have concluded that the BRU i's cotrect in its
assqﬁ.on that the MTA likely cannot meet the .35 load factor target “as soon as possible” (and

the 1.25 load factor tarpet by Jane 2000) unless it acts itomediately t obtain additional buses on
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a temporary basis to rermedy the Joad factor violations caused by insufficient capacity. In order
to meet the requirements of Section LA of the Consent Decree, the MTA. therefore should use
its best efforts to Jease or obtain, by whatever means available, at least 277 additional buses of
any type appropriate for service on the MTA. system. ¢ These buses should be scheduled for
delivery on or before December 31, 1999 and should remain in service until the new buses

-

required by the remedial plan are delivered.

H. Section JI.B of the Consent Decree.

Under Section I1.B of the Consent Decree, the MTA was required to “make available 51
additional buses (i.e., buses in addition to those already planned for replacement purposes) by the
end of calendar year 1996 to reduce overcrowding, initiate new services and improve mobility
fand access for its dependent riders. Another 51 addidonal buses (Le., buses in addition to those
already planmed for replacement purposes) to teduce overcrowding will be available by June 30,
1997 for a net of 102 additional buses.,” The MTA has temporarily met this requirement by
extending the life of buses scheduled for replacement. In previous rulings I have indicated that
eventually the MTA would have to fcﬁre-the expansion buses and obtain 102 new buses, which
would constitute 2 net addition to the fleet. While the Conseat Decree did not specify a deadline,
I indicated that the matter would be considered in connection thh a remedial plan. The time is
row ripe, and T am therefére directing the MTA to obtain an additional 102 buses (over and
above the buses to be obtained thmugh the accelerated replacement plan and over and abo;'e [ﬁe
additional buses required by the remedial plan to remedy insufficient capacity). These 102

| additional new buses should be delivered, as net additions to the active fleet, on or i:efore June

™ “This number is taken from the Special Master's findings conceming the number of buses needed to remedy
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30, 2002, the date by which the MTA is required to meet the 1.2 LFT. These buses may be used

by the MTA to meet and sustain the reduced LFT, or for new services.

V. SPECIAL MASTER’S DETERMINATION OF
REMEDIES NECESSARY FOR COMPLIANCE
WITH THE OCTOBER 1996 CONSENT DECREE

The Special Master has determined based on the foregoing that, in order to achieve
compliance with the 1996 Consent Decree, the MTA shauld implement the remedies outlined

below. The MTA is directed to move expeditiously to:

1.  Remedy violatons attributable to inoperable buses,

In order to achieve compliance with the Consent Decree, the MTA should:
(aj fully implement its accelerated bus procurement plan by replacing 538 aging
vehicles with new CNG buses by June 2000;
(b) complete the conversion of 333 ethago! buses by December 1999; and
(c) complete the repair of the 594 CNG-buses under warranty by May 1999. -

2. Remedy violations attributable 1o of o exators
In ordet to a.chlcvc comphance with the Oonsent Decree the MTA should
(2) lmplement its program to i lmprove the management of bus operator
avmlablhty. and
(b) substantially eliminate load factor violations amributable to the lack of an
operator by December 31, 1999. If by the ime of its Quantexly Report to the Special Master on
January 10, 2000, violations of the 1.35 load factor standard attﬁbul:ahlc to the unavailability of

an operator are not substantially eliminated, the Special Master will consider directing the MTA

the 1.35 load factor violations caused by insufficient capacity (without spares).
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10 increase its operator assignment ratio of 1.16 to a ratio that will appropriately eliminate all
violations atributable to this causal factor.

3, Remedy violations attributable to in-service failures.

In order to achieve compliance with the Consent Decree, the MTA should:

(a) initiate its staged buses pilot demonstration project by utilizing ten buses at
five locations during 1999 and report to the Special Master its evaluation of this pilot project by
Japuary 10, 2000;

(b) hire a sufficient number of additional mechanics, itaprove training and
supervision, and establish performance quality standards for mechanics, that will enable the
MTA to meet its objective of increasing mean miles between total road calls (MBR) from 700 in
July 1998 to 2,000 by June 2000; |

(c) create/expand a recurring defects analysis program;

@ im;irove its spare parts management; and

(¢) undertake improvements to service reliability, including emergency service
for bus accidents, advance notice of special events, traffic management and a new r_adio system.
The MTA should include in its Quar(erljr Reports (see below) to ‘the Special Master information
on the progress in meeting this objective. If sufficient progress in reducing violations
amributable to in-sexvice failures is not reported by January 10, 2000, more specific remedies
may be required in this arca.

4, Remedy violations attritutable to “missed trips™.
In order 10 schieve compliance with the Consent Decree, the MTA should:

(a) provide treining to operators to improve consistency of actions and
deployment of operatians supervisors ar recurming sites; and
(b) procurc and justall APCs on 20% of the fleet and initiate a TRS pilot project

for tracking and remote supervision to provide faster in-service control of pmbiem areas.

3
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S. Remedy vialations attributable to poor schedule adherence.
In order to achjeve compliance with the Consent Decree, the MTA should:

(d) deploy additional on-street supervisors who will devote most of their time to
supervising schedule adherence; .

(b) vrilize automared passenger counters and radio system menitoring techniques
to identify problem routes, runs and operators; and

(c) collect data and evaluate new technologies that will be helpful in reducing late
aperations. Progress on these issues shall be included in the Quarterly Reports to the Special

Master.

6. Remedy violations attributable to insufficient capacity.

In order to achieve compliance with the Consent Decree, the MTA should:
| (2) purchase 430 new CNG buses to provide the additional capacity required 10

~

reduce the load factor target t 1.35 as soon as possible and to meet the 1.25 load factor target by
June 2000, which includes: |
(1) 277 buses to add trips 16 the lines with “insufficient épacity”
violations to meet the 1.35 LFT; '
(@) S5 spares (20% of 277);
(3) 126 buses to meet the 1.25 LFT; and
' (4) 25 spares (20% of 126); minus . - -
(S) 53 buses already planned by MTA for purchase.
(b) hire additional full-time operators to operate the riew service, as required;
(c) hire additional mechanics as needed to meet the new service requirements;

and
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(d) obtain, through lease or other means, 277 buses on a temporary basis to meet

s load factor target as soon as possible until the new purchased buses arrive.

i ad factor Qiolations attributable to insufficient capacity is based in substantia] part on a line-by-
line analysis of the causes of the violations during 1998, the MTA has the flexibility to schedule
its service in a-way that will maximize the efficiency of the fleet and will enable the MTA to
‘meet the load factor targets as quickly and cost-effectively as possible. While meeting this
objective may rek;uifc some adjustment of schedules and solme utilization of scheduling .
techniques such as short runs, retying, deadheading, rcpa.ckaging,' aﬁd other mcaﬁé, the MTAI
should not significantly reduce service to the transit-dependent in order to-meet the load factor

targéts on the specified routes.

7. _Riﬁledv violations attxibixtable to MTA’s having an undersized flect . _

In order to achieve compliance with the Consent Decree, the MTA should procure an
additional 102 new buses to satisfy the requirement of Section IL.B of the Consent Decree, for
delivery on or béfore June 30, 2002, These buses must be in addition to the buses scheduled for -

-

replacement and the buses procured pursuant to Section 6 abpi?c, and shall result in a net.increase

to &c size of the operating fleet of 102 additionai l_:vus_:es.r

8. .,Prc'_wicrling for adequate monitoring.and renortm:_r
In order to échievc_: compliance with th;.e Consent Déépqe,-the MTA should:
(a) . provide additional staff to ensure adequatg m\onit_oring of overcrowding
levels;
(b) continue to conduct point checks two times a‘month on the top 20 lines and
increase the frequency of the point checks 'to,oncic_a mont_h_l on _lthc additional 55 lines that wére

found not in éompliancé; and
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(¢) prepare and submit to the Special Master a Quaxter]y Report that tracks all
remedial actions on 2 per-line and system-wide basis. The Quarterly Report should include, but
not be limited to (1) cancelled and late runs totaled for each month categorized by amount,
reason, bus series and line; (2) equipment failures in-service listed by amount, reason, bus
service and line; (3) missing operalors summarized by reason pér month; (4) point check data
matched to scheduled times and bus runs. with analysis of _each violation; and (5) 2 mapping of
load factor violations for each line over tme. |

The MTA. shall submit a Quarterly Report within ten (10) days after the end of each
quarter (e.g., April 10, July 10, October 10, January 10). |

~ ITIS SO ORDERED. ; m

SPECIAL MASTER

Date: March 6, 1999
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B2
COMPARISON OF PROPOSED REMEDIES
Missing Trips Insufficient Capacity Other
BRU Immediately purchase 333 Immediately purchase 553 | ¢ Improved atid monitoring
new CNG buses over MTA new CNG buses w reduce of overcrowding levels.
replacement platto load factor target to 1.35
accelerate replacement of . and to ensure meeting the |« MTA should continue the
buses over federal 1.25 load factor frequency of point checks
retirement/mileage. requirement. to two times a month on
the top 20 lines and
Hire 112 operators o Hire 586 additional full- increase the frequency of
increase operator spare time operatots to operate point checks to two titmes
- ratio to 1.20. (Increase new service required.” a month on the rest of the
3176 full-ume operators 55 lines,
from 3176 to 3288). Lease 348 new CNG
buses to meet-the 135 o MTA should createa
Replace engines in deadline unti the more deailed quarterly
methanol/ethanol fleet purchased buses arrive. report that tracks all
remedial actions — per line
Hire 65 mechanics to No cutting of existing and system-wide.
expand preventative, service (particularly by s
critical, and general lengthening wait times in | The quarterly repost should
maintenance. peak or off-peak times) to | include, but not be limited to:
move resources to load :
Complete CNG warranty factor reduction. '(2) Cancelled and Jate runs
program. o totaled for each month
. Hire 184 more mechanics | categorized by amount,
Expand maintenance to match expansion in reason, bus series, and line.
training ision. service. : -

_ and supcr.vlsz (b) Equipment failures in
Create/expand a recurting service listed by amount,
defects anzla;as program. reason, bus series and line.
Better spare (9) Missing operators
mag:fnehfam surnmarized by reason pex

month. :
rﬁf&ﬁzﬁﬁ“ (@) Point check data matched
emergency service for bus to scheduled times and bus
_accidents, advance notice runs, with analysis of every
of special events, traffic violation.
gdio sy% 51:::' and & new (€) A mapping of every load
factor violation per each line
over time.
DC1:385878.1
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